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Marek Suska

Correspondence of directives

for editing and interpretation of legal text
Summary

In the 1980s, Stawomira Wronkowska and Maciej Zielinski formulated the
postulate of correspondence between the directives of drafting legal texts and
the directives of interpreting them. They stressed that there should be some
kind of relationship between the way a legal act is drafted and the way it is
interpreted. Drafters of legal texts must, therefore, take into account the way
legal acts are read, and interpreters must take into account the way legal acts
are drafted. Both sides of this specific dialogue — drafters and interpreters —
should consistently and constantly observe each other’s actions and adjust to
each other.

The purpose of the monograph was to empirically explore the aforemen-
tioned postulate by comparing selected interpretive directives with correspond-
ing drafting directives and the circumstances of their application within the
framework of Polish legal culture, which is an example of a system of statute
law. In the opinion of the author of this study, the mere identification of the
corresponding directives is insufficient — even if any interpretive directive is
reflected in a drafting directive, this does not mean that the latter is imple-
mented in practice. It is therefore necessary to examine the extra-normative,
non-directive factors determining the legislative process. The combination
of normative and non-normative perspectives made it possible to determine
more precisely to what extent established interpretive directives can help the
interpreter discover the intent of the legislator.

The paper focuses on first-level interpretive directives, i.e. those that enable
interpreters to read the meaning of expressions used in the legal text. The au-
thor seeks to verify whether commonly accepted interpretive directives reflect
the actual way legal texts are drafted. The scope of the research includes: (1) the
directive of the legal language, (2) the directive of the language of lawyers, (3)
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the directive of the common language (reference to dictionaries), (4) the di-
rectives of the prohibition of synonymous interpretation, the prohibition of
homonymic interpretation and the prohibition of per non est interpretation,
(5) the directives relating to the systematics of the law (the so-called argumen-
tum a rubrica).

First, the author briefly reconstructs how the above-mentioned directives
are understood in the theory of legal interpretation. Then the author attempts
to determine whether the interpretive directives are reflected in the adopted
drafting directives. However, as already noted, even if the drafting directives
require, for example, the achievement of terminological consistency between
different legal acts or the elimination of non-normative content from legal acts,
this does not mean that these directives are actually and fully implemented in
lawmaking practice. Therefore, an attempt has been made to determine how
drafting directives function in the legislative process — how they are under-
stood, whether they are fully implemented, and when they are implemented
and when they are not. The assistance of parliamentary legislators, i.e., pro-
fessional, politically unaffiliated officials employed in the Chancellery of the
Sejm of the Republic of Poland, whose role is to assist MPs in their work on
laws, was essential here.

As part of the research, the author first observed the work of the parlia-
mentary legislators. Secondly, the legislators were then interviewed in detail
about their lawmaking practices. The research material consisted of 23 in-depth
interviews, abundantly cited in the monograph itself. In addition, the author
analyzed the full minutes of the meetings of two parliamentary committees,
that is, the Justice and Human Rights Committee and the Health Committee
in selected years of the seventh and eighth terms of the Polish Parliament.
On this basis, the conclusion was drawn that legislators are indeed striving
to implement drafting directives in draft legislation, and, more importantly,
these efforts meet with the acceptance of the politicians. Representatives of
the government or MPs are not opposed to amending draft laws in such a way
that, without modifying the intention behind them, they arrive at the most
precise phrasing in the legal act. At this point, however, two very important
observations should be made.

The legislative process is often — and perhaps increasingly often — affect-
ed by significant circumstances that make it difficult to formulate legislation
in accordance with drafting directives. The most common and also the most



dangerous phenomenon is the excessive pace of the legislative process. In ad-
dition to haste, it is worth noting the phenomenon of legislative inertia or the
so-called by-passing of bills. Such circumstances promote the appearance of
legislative errors (author’s errors), ie. places in legal acts whose reading will
be difficult for interpreters due to the lack of implementation of drafting di-
rectives in them. Legislative errors result from poor organization of the leg-
islative process or from the recognition of the prevalence of political values,
such as building political support, over legal values, such as the unambiguity
of a legal act.

The research also identified situations in which drafting directives were
not applied in the legislative process not so much because of unfavorable cir-
cumstances, but rather as a result of a conscious decision by legislators. These
situations were identified as ‘doubts and reservations” about the content of
these directives, related either to disagreement with the resulting requirements
or to a lack of clarity in the directives. For example, with regard to a drafting
directive reflecting reference to legal language, it can be questioned whether
it provides only implicit or explicit reference to legal definitions contained in
other legislation. In the author’s view, these identified concerns and objections
can help interpreters refine their interpretive directives, but also provide ma-
terial for interpreters and drafters to increase the scope of the correspondence
that exists between interpretive directives and drafting directives.
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Interpretatorzy prawa zakladaja m.in., ze prawodawca
konsekwentnie stosuje pojecia na przestrzeni catego aktu
prawnego (zakaz wyktadni synonimicznej/homonimicz-
nej) czy ze nie wprowadza do tekstu zadnych zbednych
fragmentéw (zakaz wyktadni per non est). Czy tego rodzaju
zalozenia interpretatoréw trafnie odzwierciedlaja sposéb
pracy prawodawcy? I czy osoby obstugujace proces legi-
slacyjny uwzgledniaja w swojej pracy narzedzia, za
pomocg ktérych prawo to nastepnie bedzie odczytywane?
Aby odnalez¢ odpowiedZ na to pytanie, autor przeprowa-
dzit analize obowigzujacego prawodawstwa i podjat bada-
nia o charakterze socjologicznoprawnym, z wykorzysta-
niem metod analizy tekstu, obserwacji uczestniczacej
oraz wywiadéw poglebionych z legislatorami pracujacymi
w Biurze Legislacyjnym Kancelarii Sejmu RP. Wyniki
badan oraz ptynace z nich wnioski zaprezentowat w mo-
nografii Korespondencja dyrektyw redagowania i interpreto-
wania tekstu prawnego.
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